COURT NO. 1
ARMED FORCES TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

OA 2487/2023 with MA 3542/2023

Ex Sgt Daya Shankar Kushwaha Applicant
Versus _

~ ‘Union of India & Ors. ' e Respondents
For Applicant :  Mr. Ravi Kumar, Advocate .
For Respondents :  Mr. Avdhesh Kumar Singh, Advocate
CORAM

" HON’BLE MR. JUSTICE RAJENDRA MENON, CHAIRPERSON
 HON’BLE MS. RASIKA CHAUBE, MEMBIER (A) |

ORDER
06.04.2026

Invoking the jurisdiction of this Tribunal under Section 14 of
the AFT Act, 2007, the applicant has filed this Original Application
j claiming disability element of pension and the relief claimed in para -

8 reads as under:~

“a) To direct the respondents to grant the disapility
element of pension @20% broad banded fo 50% for life in
view of the Hon’ble Apex Court Judgment in Rajbir Singh
(Supra) and Dharamvir Singh (Supra) by (reating the
disabilifies as affribufable and aggravated fo Military
service. : ‘

() To direct the respondents fto grant the disability
element of pension @ 20% for lifelong, broad-banded fo
50%, along with all consequential benelits and with the
arrears & inferest @12% p.a. w.e.f. date of discharge, by
freating disease as aftributable fo and aggravated by
military service. '

- (c) e pass such orders, direction/directions as this
Hon’ble Tribunal may decm fif and proper in accordance
with law.” '



2. There vbeir}.g an ‘inordinate delay of 12246 days i.e. more
than 33 years, the applieant has filed MA No.3542/2023 for
condonation of delay. Respondents have filed their objections to the

condonation of delay appiication as well as to the OA on merits.

3. We have heard learned counsel for the parties. From the
records we find that the applicant was enrolled in the Indian Air
Force as a-Weapon Fitter Teehnician on 27.02.1975. 1t is the case of
the applicant that at the time of enrollment, he was found fit and
fulfilled all the medical conditiorls req-uired.to be enrolled in the
Indian Air f‘orce. After completion of 15 years of service, he was
- discharged from service on 28.02.1990 ie. 33 years back. At the

time of discharge, he was kept in the low medical category, CEE(P).

4. If is the case of the applicant that on 09.06.1981, due to
falling down from a running vehicle (Crash Fire Tender) while
performing his duties, he _suffered fracture of Pelvis (Ischial —' 
Tuberosity) Lt (old) V-67, N -808, E~8lS4, The RMB was conducted
on 09.11.1989 (Armexure A-1) and the disability was assessed as
20% for two years. The applicant claims fhat the injury was suffered
by him While.en dﬁty. He was admitted to military hospital from
109.06.1981 to 25.08.1981. He served in the low medical category

for 8 years and 9 months after onset of the disability. Thereafter, he
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was discharged from service and the Release Medical Board which
was conducted on 09.11.1989 (Annexure-A1), had found him to be
suffering from the said fracture but held the disability neither
attributable to nor aggravated by rﬁilitary service.. Inter alia
éontehding that the applicant suffered the disability because of the

accident, the applicant has filed this OA.

5. It is further seen from the records that affer the applicant was
discharged from service on 28.02.1990, he kept quiet and it was
only in Januafy 2023 that he' invoked the jurisdiction of this
Tribunal by fﬂing an appeal béfore the Competent Authority througﬁ
his counsel vide Annexure A-3. It is the contention of the applicant
that his appeal was never tjeplied or answcf,red. by the respondents,

therefore, he has filed this Application.

6. In tﬁe Appliéation for condonation of delay, i.e., .MA No.
3542/2023, thé applicant _excépt for relying ubon various
judgments of the Hon’b<le Suiofeme Court (referred to in paragraphs
2 to 6 of the MA) failed to furnish any cogent or satisfactory
explanation for the iﬁordinaté" delay. The only contention raised is
that, in view of the said judgments, the delay deserves to be
condoned as péﬁsfon is a cohtinuing right. Learned cognsel for thel |
applicant- ar_guéd that the applicant has suffered the disability

because of the accident and hence entitled to the benefit.
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7.  Respondents have 'filed a detaiiled Ceuntef affidavit and have .
objected to the delay in invoking the jurisdiction of this tribunal.
They argue i:hai after his discharge from service, the applicant kept
- quiet for more than 33 years and invoked the jurisdiction of this -
Tiribunal after 33 years, Wit}iout ariy just cause or reason. They
further point out ihat the applicant was found( te be suffering from |
fracture of Pelvis (Ischial — Tuberosity) Lt (eld) V-67, N-808, E-834
and the duration of the disability was held to be for a period of two
years. The period of two years lapsed on 09.1 1.1991 and thereafter
“if the disability had:eontinued,'the applicant Sheuld have reported |
for conducting the Review Medical Board and in case the disability
was found to be in existence, even after the period of two years, then

only a right may accrue to the applicant to claim disability benefit.

8. That apart, respondents point out that the applicant suffered
the injury because of his own act. It has.got nothing to do with his

military service and therefore, there is no merit in this Application.

9. According to the fespondents, the applicant was enrolled on
27.02.1975 and was discharged from service on 28.02.1990 after
completion of his fulfilling the conditions of enrolment and
: reﬁdering 15 years and 2 days of-regular service for which pension |
has been granted fo him. Even t}iough the epplicaht Awas initially

placed in the low medical cetegory CEE (Temp) (T-24), this was a
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témporary disablemenf caused due to the Fracture of Pelvis (Isbhiél
Tuberosity Lt.) aﬁd as is evident from the mediéal board proceedings,
filed by the applicalnt. hirﬁself i.e. the medical board held on
30.11.1982, the disease was for a period of two years only. The
appiicant has affixed his signatufe on the medical board proceedings

thereby accepting the same.

10. | It is the case of the respondents thatéftef his discharge from
service aﬁd pensionary benefits were granted to the ap?licant, he
kept quiet for about 33 years t_iﬂ he filed a rebresentation through
his counsel in year 202.3 aﬁd thereafter invoked.the jurisdiction of
this Tribﬁnal. It is the case of the respondents that the applicant has
been discharged from service on | fquiIlingA his . conovli.tio,ns of
embloyment. He was never discharged on m,edicall grounds and as
far as the disability of the applicant is concerned, it is the case of t'he
respondents that the disability did not occur durihg the course of
émployment. The applicant suffered the acc‘ident by falling from the
truck and it was a temporary disablement which was cured in two
years. | As per the report of the medical board that the applicant
never approached the authorities for reexaminationv through a
medical board t6 validate the case of his disability and now after 33

years when all the records have been destroyéd, there is nothing
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available to hold that the applicant is still disabled and entitled to

any disability benefit.

11. The respondents contend that the. only available record
pertaining to the applicant is his Long Roll (Annexure R-1) at page
63 of the paper book. The said document merely reflects that the
applicant was discharged from service upon fulfilment of the terms
and conditions of 'his enrolfnent. It furthér indicates that he was
transferre‘d to the reserve list for a period of two years and was
granted all admissible penswnary benefits. There is nothing in the |

Long Roll with regard to dlsablement of the apphcant

12. We ha‘ve heard the learned counsel for the parties and find
thétt the épplicant had suffered a fall from a vehicle on 09.06.1981,
following which he was subj ected to medical examination by a duly
constifuted Medical Board. The Medical Board examined him and
the proceedings of the Medical Board filed by-the applicant dated
19.09.1989 indicate that the applicant suffered a ffécture of the
pelvis (Ischial Tuberosity It) on 09.06.1981. He was under
tréatment from 09.06.1981 to 25.08.1981. The cause of the injury
is shown to be fall from a fire tender vehicle. However, the disability
is assessed as teﬁporaw for a period of two years and it was held

neither attributable nor aggravated by military service. The
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applicant was released from service on completion of his -tenure of

employment.

| IS.V From the record it is seen that immediately after 09.06.1981,
the applicant was treated from 09.06.1981 to 25.08.1981 and there
is no record available with regard to his treatment and thc cause of
the injury etc. .as the same have been destroyed after 25 years as per
the Army Regulations. The applicant has himself filed the medical
record i.e. the medical assessment at the time of his release which
shows that his disability was temporary for a.-period of two years.
Tliereafter,'if the disability had continued, _he‘ should have reported
after two years to the military hospital or the nearest hospital from
his place of recidence for further medical examination and if the
disability still continued after .two years, the applicant would have
been entitled to tlie benefit claime_d in the OA. The very fact that the |
applicant slept over the matter, did nct raise any complaint and
invoked the jurisdiction of this Tribunal after 33 years, is a clear
. indication that it is nothing but an after thought. The applicant has
not cuffered any' perman'ent disability and is not entitled to any

disability benefit or disability pension.

14.  Apart from the inordinate delay caused by the applicant which
has resulted in destruction of all records in.the matter, the records

available clearly show that the -applicant was discharged after
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completing his period of service and at the time of dischérge, he was
only suffering temporary disability i.e. a fracture which had
occurred in the year 1981 and he was found disabled only for a
period of two ye';trs. The applicant did not take any action to report
back for any re;evaluation of his medical status after two years. On
the contrary, slept over the matter and has now arisen to claim the
disability beheﬁt. The applicant was released” from service even
though in a low medlcal category but the same was temporary in
nature and. he was discharged not on medical grounds but on

completing his tenure of engagement.

15. Keeping in view the totality of the facts and circumstances i.e
* the delay and the medical records available, we find no case made
out for grant of»an.y benefit to the applicant. The OA is, therefore,

~dismissed. There is no order as to costs.

JUSTICE RAJENDRA MENON]
CHAIRPERSON

(RASIKA CHAUBE)
MEMBER(A)

_/VB/
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